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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

CAROL B. M:DONALD, Case No. 01-02380

(Chapter 7)

N N N N N

Debt or .
DECI SI ON RE CHAPTER 7 TRUSTEE' S OBJECTI ON TO EXEMPTI ONS'

In 2001, the District of Colunbia anmended its primry
exenption statute to permt an unlimted exenption of the
debtor’s residence. See D.C. Code Ann. 8§ 15-501(a)(14)
(2001).' In addition, D.C. Code Ann. § 15-501(a)(3) (2001)
now al | ows exenption of:

the debtor’s aggregate interest in any property, not

to exceed $850 in value, plus up to $8,075 of any

unused amount of the exenption provided under

par agraph (14) of this subsection.

The court holds that a debtor who exenpts $8,075 or nore of
the equity in his or her residence under § 15-105(a)(14) may
exenpt an additional anopunt of only $850 under § 15-501(a)(3).

*

Thi s supplements the court’s oral decision rendered at
the hearing on the Objection to Exenptions by Kevin R
McCarthy, the trustee of the estate of the debtor under
chapter 7 of the Bankruptcy Code (11 U S.C.).

! In so doing, the District of Colunbia joined Florida
and Texas in permtting unlimted exenption of the debtor’s
residence. As will be seen, that approach stands in marked

contrast to the exenption avail able under 11 U. S.C. 8§

522(d) (1) which, when the D.C. Code Ann. was anended, only
pernmtted an exenption “not to exceed $16, 150 in value” in the
debtor’s residence.



Carol B. McDonald filed her voluntary petition commencing
this case under chapter 7 of the Bankruptcy Code (11 U. S.C.
(2001)) after the effective date of the 2001 anmendnents to
D.C. Code Ann. 8§ 15-501. On her schedul e of property clai med
as exenpt, she invoked § 15-501(a)(14) to claimas exenpt
$71,271. 00 which equals the scheduled equity in her residence
with a value of $134, 430. 00.

In addition, the debtor clainmd as exenpt a total of
$3,500 in two checking accounts under 8 15-501(a)(3) of the
District of Colunbia Code. The chapter 7 trustee objected to
the debtor’s exenption of the funds in the checking accounts
to the extent the anpbunt exenpted exceeded $850.

As will be seen, because the debtor has exenpted all of
the equity in the residence, and in an ambunt exceedi ng
$8,075, there is not $8,075 of “unused amobunt” of the
exenption avail abl e under 8 15-501(a)(14) which the debtor my
cl aimas exenpt under 8 15-501(a)(3), and she is indeed
l[imted to a $850 exenption under 8§ 15-501(a)(3).

I

The statutes involved provide no clear answer to the
i ssue.

The pertinent portions of the District of Colunbia exenptions

statute at issue here are:



8§ 15-501. Exenpt property of househol der; property in
transitu; debt for wages.

(a) The follow ng property of the head of a famly
or househol der residing in the District of Col unbia,
or of a person who earns the major portion of his
livelihood in the District of Colunbia, being the head
of a fam ly or househol der, regardl ess of his place of
resi dence, is free and exenpt from distraint,
attachnment, |evy, or seizure and sale on execution or
decree of any court in the District of Col unbia:

(3) the debtor's aggregate interest in any
property, not to exceed $850 in value, plus up to
$8, 075 of any unused anount of the exenption provided
under paragraph (14) of this subsection;

(14) the debtor's aggregate interest in rea
property used as the residence of the debtor, or
property that the debtor or a dependent of the debtor
in a cooperative that owns property that the debtor or
a dependent of the debtor uses as a residence, or in
a burial plot for the debtor or dependent of the
debt or.

D.C. Code Ann. § 15-501 (2001).

Wth respect to bankruptcy cases, a state may opt out of
permtting a debtor to elect the federal bankruptcy exenptions
listed in 8 522(d). 11 U.S.C. 8 522(b)(1). |If, as is the
case in the District of Colunbia, the state has not so opted
out, a debtor may el ect the federal bankruptcy exenptions

specified by § 522(d). 1d. Alternatively, the debtor may

el ect exenptions avail abl e under nonbankruptcy law. 11 U.S. C



8§ 522(b)(2).? Here, the debtor MDonald elected to claim
exenpti ons under nonbankruptcy |aw, including those avail able
under D.C. Code Ann. § 15-501.

A perusal of the entirety of the 2001 anmendnents to 8§ 15-
501(a) reveals that the District of Colunbia Council borrowed
substantially fromthe federal bankruptcy exenptions found in
11 U.S.C. 8§ 522(d) in enacting those anendnents. 3

In particular, in crafting 8 15-501 the Counci
apparently intended 8 15-501(a)(3) to mrror its counterpart

found in 11 U.S.C. § 522(d)(5):

2 The nonbankruptcy | aw exenptions available to a debtor
el ecting to proceed under 8 522(b)(2) are not limted to the
debtor’s state | aw exenptions, but include as well exenptions
avai | abl e under federal nonbankruptcy |law. For exanple, the
court ruled that McDonald was entitled to an exenpti on under
42 U. S.C. §8 407 for Social Security paynents that were
deposited into her banking accounts. See In re Lazin, 217
B.R 332 (Bankr. M D. Fla. 1998).

3 Many of the exenption anpbunts added by the amendnents
to 8§ 15-501(a) match the exenption anounts that existed under
8§ 522(d) when the Council passed the anmendnents. Effective
April 1, 2001, the exenption amounts in 8 522(d) were,
pursuant to 11 U.S.C. 8§ 104(b)(1), adjusted upwards for
inflation. As observed in the historical notes to D.C. Code
Ann. 8§ 15-501, although the anmendnents to 8§ 15-501 becane
effective on April 27, 2001, the Council adopted the
amendnments (part of D.C. Law 13-292) in Decenber 2000.

For purposes of interpreting 8 15-501(a), the court wll
deal with 8§ 522(d) as it stood when the Council was
considering the anmendnents to 8 15-501(a), that is, 8§ 522(d)
as it stood prior to the increase on April 1, 2001, of the §
522(d) exenption anounts.



(d) The followi ng property may be exenpted under
subsection (b)(1) of this section:

(5) The debtor's aggregate interest in any
property, not to exceed in value $850 plus up to
$8,075 of any unused ampunt of the exenption
provi ded under paragraph (1) of this subsection.
11 U.S.C. 8§ 522(d)(5).4 However, in drafting the homestead
exenption in 8§ 15-501(a)(14), the Council broke with § 522(d)
when it opted to allow an unlimted honestead exenption. The
federal bankruptcy exenptions, as they stood when the Counci
made its anmendnments, placed a $16, 150 cap on the honestead
exenption,® by permtting exenption of:
The debtor's aggregate interest, not to exceed $16, 150
in value, in real property or personal property that
the debtor or a dependent of the debtor uses as a
residence, in a cooperative that owns property that
the debtor or a dependent of the debtor uses as a
residence, or in a burial plot for the debtor or a
dependent of the debtor.
11 U.S.C § 522(d)(1).
Because D. C. Code Ann. 8§ 15-501(a)(14) allows the

exenption of all of a debtor’s interest in his or her

residence, it is unclear what the Council intended in 8 15-

4 Because of inflation, and pursuant to 11 U S.C. 8§
104(b) (1), the dollar anmounts in 8 522(d)(5) were increased
effective April 1, 2001: the $850 figure was changed to $925
and the $8,075 figure was changed to $8, 725.

5> Under 11 U S.C. § 104(b)(1), the $16,150 was adj usted
effective April 1, 2001, to $17,425 due to inflation.
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501(a)(3) by the phrase, “plus up to $8,075 of any unused
anount of the exenption provided under paragraph (14) of this
subsection.”

11

There are several possible interpretations of subsection
(a)(3), none of them conpletely satisfactory.

A.

One interpretation of the statute, not urged by the
trustee or the debtor, is this. The court could interpret
subsection (a)(3)’s “unused ampbunt” | anguage as limted to the
debt or who has equity to exenpt under subsection (a)(14) but
who el ects not to exenpt the full amount of the equity. The
amount by which such a debtor elects not to exenpt the equity
woul d be exenptible as an “unused anmount” under subsection
(a)(3) to the extent it did not exceed $8,075. This
interpretation is appealing because it applies the literal
| anguage of the statute in a manner sinple to apply.
Nevert hel ess, the court declines to limt subsection (a)(3) to
a debtor who has a residence, entirely contrary to the way in
which 8 522(d)(5), the anal og of subsection (a)(3) under the
federal bankruptcy exenption statute, operates. The court
assunmes that the Council intended subsection (a)(3) to operate

in a mnner simlar to 8§ 522(d)(5), even if the Counci



drafted the statute inperfectly in giving effect to that
i ntent.
B

There is yet another interpretation of the statute not
urged by the debtor or the trustee. The court could interpret
8 15-503(a)(3) as hearkening to 11 U S.C. 8§ 522(d)(5) upon
which it was apparently nodel ed, and hence to interpret it in
a way that achieves the same result as under § 522(d)(5) which
oper ates based on there being a cap of $16,150 on the anpunt
exenpti bl e as a residence under 8§ 522(d)(1). After allow ng
t he debtor to use subsection (a)(14) to exenpt all of the
equity in his or her residence, subsection (a)(3) would then
i nclude | anguage allowi ng the debtor to exenpt “other property
to the extent that $16,150 in equity in the debtor’s hone has
not been exenpted under paragraph (14), up to a maxi mum of
$8,075.” If the legislature intended § 15-501(a)(3) to
preserve the federal exenption avail able under 8§ 522(d)(5),
while allowing the unlimted homestead exenption for which the
federal exenptions do not provide, subsection (a)(3) should
have been enacted with such [ anguage. But in its attenpt to
allow the unlimted homestead exenption, the Council neglected
to renmove the “unused amount” | anguage from subsection (a)(3)

and to replace it with the $16,150 amount. This court cannot



now repair the Council’s om ssions through judicial
| egi sl ation.

The court will thus turn to the parties’ conflicting
proposed interpretations of subsection (a)(3). The court wll
reject the debtor’s interpretation and adopt the trustee’s
interpretation of the statute.

C.

The debtor argues as follows. Because of the preval ence
of predatory |ending practices and the resulting foreclosures
in the District of Colunmbia, the District of Colunmbia Council
intended to allow debtors to exenpt all the equity in their
homes and to prevent honmes from being taken in a Chapter 7
case. In redrafting the statute the |egislature may have
initially intended to mrror all the federal exenptions, but
then decided to deviate fromthe federal statute on the issue
of the honmestead exemption. In so doing, the |egislature
uncoupled (a)(3) from (a)(14). The nore reasonabl e approach
is to strike the phrase “unused anmobunt of the exenption
provi ded under paragraph (14) of this subsection” from
subsection (a)(3) when interpreting the statute. Thus, as the
District of Colunbia Council intended, the debtor should be
all owed to exenpt $71,271.00 of equity in her residence as

well as the full $3,500 in her checking account.



The interpretation of subsection (a)(3) urged by the
debtor renders the | anguage, “unused anount of the exenption
provi ded under paragraph (14) of this subsection” neaningl ess.
Under the interpretation of the statute urged by the debtor,
because the debtor can exenpt up to an infinite anmunt of
equity in his or her residence, there is never a situation in
whi ch a debtor woul d have an “unused amount” of the honestead
exenption. Had the District of Colunbia Council intended this
result, subsection (a)(3) would have been worded as foll ows:
“the debtor's aggregate interest in any property, not to
exceed $8,925 in value.” The court will not assune that the
“unused anmount” | anguage under subsection (a)(3) was intended
to be without neaning.

The debtor’s interpretation, noreover, would allow a
debtor to exenpt, say, $1,000,000 of equity in a residence
under subsection (a)(14), yet still take advantage of the full
$8, 925 of subsection (a)(3) to exenpt other property. That
debt or woul d argue that, because there is no limt on the
amount of the homestead exenption, he or she could have
exenpt ed $2, 000, 000, or even $10, 000,000, in equity under
subsection (a)(14). Thus, the debtor exenpting “only”
$1, 000,000 still has an unused portion of the honestead

exenption remai ni ng under subsection (a)(14) and woul d be



entitled to utilize subsection (a)(3) to exenpt $850 plus
$8, 075 of other property.

It is likely that this is not the result that the
Di strict of Colunbia Council intended. The Council was
attenmpting to mrror the federal exenptions, which are
desi gned to protect a debtor who does not have $16, 150 of
equity in a residence and which do not allow a debtor who
exenpts $16, 150 or nore of equity in a residence to utilize
the $8,075 exenption in 8§ 522(d)(5). It is therefore unlikely
that the Council’s intent was to protect wealthy individuals
by allowi ng themto exenpt $1, 000,000 of equity in a
resi dence, plus an additional $8,075 of other property.
Nonet hel ess, if the court adopts the debtor’s interpretation
of the statute, it cannot avoid this result.

D

The trustee argues that since the debtor has exenpted the
full $71,271.00 of equity in her residence under subsection
(a)(14), she does not have $8,075 of an “unused anount of the
exenpti on provi ded under paragraph (14) of this subsection.”
Thus, the debtor may only exenmpt $850 of the funds in her
checki ng account under subsection (a)(3).

The trustee asserts that subsection (a)(3) of the

District of Colunbia exenptions statute should be read to be
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anal ogous to the federal exenptions, which allow the debtor to
exenpt a maxi mum of $16, 150 in the debtor’s residence. Under
the federal exenptions, if the debtor does not have sufficient
equity in his or her residence to exenpt the full $16, 150, the
debtor may then exenpt property up to a maxi mnum val ue of

$8, 075 of the unused portion of the $16,150. On the other
hand, if the debtor is able to exenpt the entire $16, 150, then
t he debtor may additionally exenpt only $850 worth of property
under 11 U.S.C. 8§ 522(d)(5). Thus, the debtor here, who has
exenpted all of the equity in her honme in an anpunt that
exceeds $8,075, has no “unused amount” of the honestead
exenpti on under subsection (a)(14), and may only exenpt $850
worth of property under subsection (a)(3).

The trustee’ s interpretation of the statute presents its
own difficulties, but is still the best interpretation. Under
the trustee’'s interpretation, the statute offers |ess
protection to debtors with only a small anount of equity in
their honmes than do the federal bankruptcy exenptions. Under
the federal bankruptcy exenptions, a debtor with only $10, 000
of equity in his or her residence my exenpt that $10, 000
under 8§ 522(d)(1), and still claimas exenpt an additional
$6, 150 worth of other property under § 522(d)(5). The sane

debtor may al so exenpt $10,000 of equity in his or her

11



resi dence under the District of Colunbia exenptions; however,

this debtor then may exenpt only $850 of other property under

subsection (a)(3) rather than the $6, 150 he or she coul d under
the federal exenptions.

Simlarly, a debtor with only $4,000 in equity in his or
her home coul d exenpt the $4,000 under § 522(d)(1) and still
exenpt up to $8,925 of other property under 8 522(d)(5).

Under the District of Colunbia exenptions, after this debtor
has exenpted the $4,000 of equity in his or her residence, he
or she can only exenpt $850 plus $4,075 of other property
under subsection (a)(3).

In other words, the trustee urges that 8 15-501(a) be
interpreted to assure that, in addition to the $850
unconditionally all owed by paragraph (3) $8,075 of exenptions
in the aggregate will be avail abl e, under paragraphs (3) and
(14) conbined, to a debtor with no residence and to a debtor
with I ess than $8,075 of equity in the residence. That is, a
debtor may exenpt an additional $8,075 of property if he or
she does not own a residence (or has no equity in the
residence); and a debtor with equity of |ess than $8,075 in
the residence nay exenpt the equity in the residence plus

addi tional property to the extent that $8,075 exceeds the

12



exenpted equity in the residence.®

As di scussed above, this is |l ess generous treatnent than
under 8§ 522(d)(5) for a debtor with equity of between $8, 075
and $16, 150 in the debtor’s residence. The District of
Col unmbi a Council nmay have been unaware that it was affording
debtors with | ow anbunts of equity in their hones with |ess
generous exenptions than 8 522(d)(5) allows; however, that is
the result under the least tortured interpretation of the
new y- anended exenption statute.

Under this interpretation of the statute, a debtor with
bet ween $8, 075 and $16, 150 of equity in his or her residence,
and who will thus fare better under 8 522(d)(5) as opposed to
8§ 15-501(a)(3), obviously may opt to use the federal
bankruptcy exenptions of 8§ 522(d). (O course, the debtor so
opting would | ose those ot her exenptions avail able under § 15-
501(a) that are unavail abl e under 8§ 522(d): a debtor cannot
use both the D.C. exenptions and the federal bankruptcy
exenptions.) Although it appears nore likely that the Counci
sinply nade a |l egislative drafting m stake, there is the

possibility that the Council had in mnd that an individual

6 Additionally, a debtor m ght have equity in the
resi dence but elect not to exenpt the equity, but instead (for
exanpl e, for sentinental reasons) exenpt an additional $8,075
of other property.
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who woul d fare better under 8 522(d)(5) than under § 15-
501(a)(3) could elect the exenptions under 8§ 522(d).

| f the District of Colunbia Council intended a debtor
wi th between $8,075 and $16, 150 of equity in the debtor’s
residence to benefit fromg§ 15-503(a)(3), the Council could
have worded subsection (a)(3) to effectuate that intent. As
di scussed above, if the court interprets the statute to
protect such debtors, it is forced to resort to one of two
unpal at abl e choices, either to read subsection (a)(3) as
havi ng reference to the $16, 150 cap of § 522(d)(1) (a step
that would amount to judicial legislation) or to allow a
debtor to exenpt any amount of equity in his or her residence
(even if that equity is, say, $1,000,000 or sone other |arge
sum plus an additional $8,075 under subsection (a)(3) (a
result that was not likely the Council’s intent in enacting
the statute).

IV

For the forgoing reasons, the court concludes that a
debt or who exenpts the full anpunt of equity in her residence
in an anount exceeding $8,075 pursuant to 8§ 15-501(a)(14) may
only exenpt $850 of other property under 8§ 15-501(a)(3). The
court’s order (D.E. No. 29) that reflects this ruling was

entered followi ng the hearing on this matter.

14



Dated: April 22, 2002.

S. Martin Teel, Jr.
Uni ted States Bankruptcy Judge

Copi es to:

Kevin R MCarthy, Esq.

Lepon, MCarthy, White and Hol zworth
1225 19th Street, N W

Suite 600

Washi ngt on, DC 20036

Carol B. McDonald
3105 14th Street, N. E.
Washi ngt on, DC 20017

Ronal d Rowl and, Esg.
4313 Hami | ton Street
Hyattsville, MD 20781
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